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Dear Dr Talbot

Inquiry into the Criminal Procedure Amendment (Trial by, ,, dge Atone)
Bill 2027

Thank you for your letter dated 22 October 201.9 inviting me to make a
submission in relation to Your inquiry into the Criminal Procedure Amendment
(Trial by Judge Alone) 8171 2017.

I wish to make the following comments in relation to the Private Members Bil
Crinuha/ Procedure Amendment (Trial by Judge Alone) Bill 2017 ('the Bill')
introduced into Parliament on 7 December 2017,

Background

,
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^
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In effect, the Bill seeks to amend section 1/8 of the Criminal Procedure
Act 2004 ('the CPA') to require a court to order that a trial on an in dictable
charge be heard by a judge alone if an accused person *elects' such a trial,
unless the court is satisfied that such an order is not in the interests of justice.

Currently, section 118 of the CPA requires that such an order positiveI be in
the interests of justice before being made.

The Bill also removes subsection (5), which sets out some matters which
involve the consideration of objective community standards, However, the Bill
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does riot indicate that those features are no longer relevant to the making of
the order.

Submission

Trial by jury is a fundamental part of the criminal justice system in Western
Australia. In relation to trials in relation to Commonwealth charges, it is a
constitutional Iy protected right which cannot be foregone by an accused.

In Western Australia, in prosecutions for 'either way' charges, an accused can
elect a summary trial (before a Magistrate) or may seek a jury trial. It is only
the most serious of charges which are subject to the provisions of s 11.8 of the
CPA.

Previous cases in which there has been an order for a trial by judge alone have
primarily been attended by significant publicity such that an accused is unlikely
to receive a fair trial, or have involved an issue of such complexity that it may
not be reasonably comprehended by a jury (for example, psychiatric evidence
or complex DNA evidence). However, numerous applications in other cases
riot involving such issues have been refused, on the ground that it has not
been in the interests of justice to order otherwise.

There are other cases in which an order has been made for the trial to be by
judge alone where the subject matter is so confronting that an accused is
unlikely to receive a fair trial.

In many cases, the prosecution has not opposed the application.

To date, the fact that trials by judge alone are relatively uncommon has meant
that the issues which arise with trials by judge alone have so far been able to
be adequately managed* However, the Bill will allow many more, and many
different types, of trials to be conducted before a judge alone than has
occurred until now.

Trials by judge alone can be much more efficient than trials by jury during the
evidentiary phase of the trial. It is accepted that a number of the necessary
formalities of a jury trial, and some of the flourishes which often accompany
them, will be absent in a trial by judge alone, and will save some time. It is
also true that most of the events which cause juries to be discharged without
verdict would not cause a trial before a judge alone to be aborted.

However, the requirement that a decision in a judge alone trial is required to
be written and detailed, exposing not only all factual reasoning, but all legal
directions (see, for example, AK - v - The State of Western
Australia 120081 HCA 8), means that the determination of judge alone trials
will almost inevitably require much more time at the conclusion of the evidence
than a jury does. While the second reading speech on the introduction of the
Bill suggests that 'a day should be more than enough time for a judge to get
his or her reasons down on paper', that is very far from the reality of judge
alone trials.
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One of the reasons given as being a benefit of trial by judge alone is the
exposure of the reasons for the decision of the court, and the assurance which
is provided that the decision was made fairly and without prejudice. This
enables a close scrutiny of the reasons, and sometimes results in challenges
to verdicts based on the use of single words of phrases, or unfortunately
expressed findings. It is of course appropriate that if reasons expose error,
they should be open to challenge. However, it also highlights the need for
significant time and care to be exercised in the drafting of a judgment on a
criminal trial. This typically requires far more than a day, and frequently longer
than the trial itself.

This would only be exacerbated if the Bill were to become law. This is because,
at present, many of the trials are one-issue trials (such as where the only issue
is insanity). If the trial were a criminal normal trial in which all or most matters
were in issue, the judgment would take much longer to draft and perfect.

For example, in cases in which the trial was before a judge alone where the
issues were not confined :

in 2014, the decision in the 1.3. day murder trial of Mervyn Bell was
reserved for more than 3 weeks;
the 2017 trial of A1fred Impicciatore, which lasted two days, and was
largely based on the record of interview of the accused, was adjourned
for six days for the verdict to be delivered;

Other trials have been adjourned for even longer.

In cases in which the sole issue was the psychiatric issue of the accused:

in 201.6, a decision in a three-day District Court dangerous driving
causing death trial was reserved for two days;
in 201.7, a four-day Supreme Court attempted murder trial was
adjourned for almost two weeks for the decision to be delivered;
in 2017, the decision in the four-day attempted murder trial of Edward
Herbeit was reserved for more than two weeks.

I note that the judges in question are very likely to have been presiding in
other matters over the same time frame. However, the alternative is that they
would have to be given time out of court to draft the judgment, and not listed
to preside over any other case until it is concluded. This would prevent the
hearing of other matters in the interim, thus blowing out' the list of matters
awaiting trial, which is already under strain.

An increase in judge alone trials where judges were not given this time out of
court would result in judges quickly accumulating multiple judgments to
complete (as is currently sometimes the case in the civil jurisdiction). The
judge's recollection of the witnesses and their demeanour would likely be
adversely affected if this were to occur.

The heads of jurisdiction are no doubt best placed to provide advice to You on
the resource implications of the Bill. I expect that the length of time required
to produce judgments in civil trials will provide some guidance as to time
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frames. I understand that courts have been, or are being, separately
consulted. Clearly, the greater the volume of work in the court in question,
the greater impact an increase in judicial time per case will have on the
resources of that court.

The delays will also have a significant impact upon victims, who, having gone
through the often traumatic process of a criminal trial, must then wait for the
verdict. It is likely that trials for sex offences and domestic violence will attract
a greater percentage of applications for judge alone trials. In those, but also
in many other cases, the additional waiting time for a verdict will no doubt
create further concern and distress for victims.

It is acknowledged there may also be increased pressure on an accused
pending verdict, albeit the election will have been made by them.

Another impact on victims and witnesses is that the written reasons of the
judge will be required to state whether their evidence is accepted or riot, and
why. While there are good reasons for this, the impact on victims in having
their evidence openly critiqued is likely, at least in some cases, to compound
their trauma and create further conflict. It may also have the longer-term
impact of dissuading victims from reporting crime or proceeding to trial,

There is also the question of the accused's liberty pending verdict. Prior to
conviction, bail for an accused is at the discretion of the court. During a trial,
severely limiting conditions are placed on an accused. If a verdict were
reserved for more than a short period, it would be impracticable for these
conditions to continue. Accordingly, after all witnesses in a case in which
personal relationships are inherently involved (which is the majority of cases)
have given evidence, and been cross-examined, and addresses have been
given, an accused will generally be released on bail pending verdict. There will
then be the need to ensure the prevention of personal violence against the
accused, complainant, or witnesses, by way of retribution, attempts to coerce
retraction, or vigilantism. Domestic violence victims, in particular, may be at
increased risk. This does not currently often arise in judge alone trials, due to
the type of trial in which such an order is generally made*

An additional difficulty is an accused will no doubt elect their preferred method
of trial on the basis on which is most likely to result in a not guilty verdict.
This is likely to engender (or reinforce) community perceptions that judges and
juries have different attitudes to criminal offending, and thus undermine
community perceptions of the judiciary, or juries, or both. The potential for
the public's faith in the criminal justice system to be undermined is significant.

No indication has been given as to whether the judge's written reasons will
generally be publicly available. There is no reason, in theory, as to why they
should not be. Even if not generally available, if an accused is entitled to
written reasons, the victim must be entitled to receive them too. However,
once the reasons are distributed, there will be issues around privacy,
publication and the statutory protection of the identities of victims, which may
not be solved by redaction, due to the amount of detail required.
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I do not accept that the belief, expressed in the second reading speech, that
the Bill 'will cut down on appeals; is warranted. Experience shows that full
written reasons often expose avenues of appeal. I relterate that I do not
consider this to be a detriment - clearly, the exposure of the reasoning process
enhances transparency. However, I do not consider there is sufficient evidence
to suggest that a reduction in appeals is a benefit likely to flow from the Bill,

Finally, my experience is that juries in criminal trials take great care to carry
out their role diligently and seriously, and experience has shown that they can
be relied upon to obey judicial direction, I do consider that juries should
routinely be provided with more assistance, such as transcripts, written
guidance and recordings, where available, to ensure confidence in the jury
having a correct recollection of the evidence and the law. I acknowledge the
significant progress already made in this regard.

Conclusion

In a criminal justice system which regards trial by jury as the primary method
of determining serious criminal trials, this Bill permits an accused to choose
not to have such a trial, simply because they do riot want one,

If trial by jury is no longer to be considered as the principal method of
conducting a trial on indictment, then it is my view that a more considered,
comprehensive, review should be conducted, to determine if trials by judge
alone are the most appropriate alternative to a jury trial, as opposed to, say,
a judge and two lay judges, or expert jurors.

If You have any questions in relation to my comments please contact me, or
Nan Vanderzanden, my Legal Projects Officer in the ODPP Executive Chambers
(executive chambers d .wa ov au).

Yours sincere y

Am a da For rester SC
Di CTOR OF PUBLIC PROSECUTIONS
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